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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01746 
CASE NAME:  ALBERT SEENO, JR.  VS.  ALBERT SEENO, III 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH COURT ORDER  
FILED BY:  ALBERT D. SEENO, III 
*TENTATIVE RULING:* 
 
The hearing has been continued to December 21, 2023 at 9:00 am in Department 21. 
 

 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  C22-02234 
CASE NAME:  BAY AREA PROPANE, INC.  VS.  MIKE NGUYEN 
HEARING ON ORDER TO SHOW CAUSE RE PRELIMINARY INJUNCTION 
FILED BY:  BAY AREA PROPANE, INC. 
*TENTATIVE RULING:* 
 

Plaintiff Bay Area Propane, Inc.’s Request for a Preliminary Injunction is denied without 

prejudice.  

Plaintiff Bay Area Propane, Inc. (“BAP”) seeks a preliminary injunction against its former 

employee, Defendant Michael Nguyen, and Mr. Nguyen’s current employer, Defendant Pacific States 

Petroleum, Inc. (“PSP”). BAP and PSP are completing businesses that sell fuel. BAP hired Nguyen as a 

sales representative to service its customers throughout the Bay Area. (See Declaration of BAP 

principal Tim Gately [“Gately Decl.”], par. 2.) Nguyen was provided with a work laptop and a cell 

phone and had password-protected access to files and databases where BAP stored confidential and 

proprietary information, including the “identity of plaintiff’s customers, their service agreements, 

prices and delivery schedules.” (Id.) Nguyen agreed as part of his employment “to protect all 

confidential and proprietary information including, without limited to, prospect data, sales data and 

client information belonging to the Company and … not distribute or discuss said material with 

anyone outside the Company.” (Id., par. 5, Ex. A.). On August 19, 2022 at 10:30 a.m. BAP terminated 

Nguyen’s employment in a phone call. Approximately two hours later, BAP retrieved Nguyen’s laptop 

and phone.  

BAP’s forensic expert, Jon Berryhill, has now examined Nguyen’s work-provided phone which 

contained no data because Nguyen apparently erased it or restored the phone to factory settings. 

(Berryhill Decl., par. 7.) Berryhill examined Nguyen’s laptop and discovered the following activity on 

August 19, 2022, prior to and after the time of Nguyen’s termination (but after Nguyen had accepted 

employment with PSP).  

10:24 a.m.  The file “BAP Commercial Agreement – AB&I Foundry.pdf” is accessed. 

10:24 a.m. BAP’s Salesforce website “Change your Password” page is accessed. 

10:26 a.m. The file “BAP Commercial Agreement- Master Builders solutions.pdf” is 

accessed 

10:28 a.m. The file “BAP Commercial Agreement – Five Star Lumber.pdf” is accessed. 

10:30 a.m.  Plaintiff terminates Nguyen’s employment.  

11:00 a.m.  Nguyen’s google account sign-in page is accessed. 
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11:01 a.m.   Emails for the inbox mykonewin@gmail.com are viewed. 

11:01 a.m.  A new email is composed. 

11:00 a.m. The file “Outside Lands 2022 Food Vendor Propane Orders (Responses).ods” 

is accessed. 

11:10 a.m.  BAP’s Salesforce page is again accessed.  

11:15 a.m. The file “BAP Commercial Agreement- Opa! (Campbell)- signed.pdf” is 

accessed.  

(Berryhill Decl., par. 8.) 

In addition, Berryhill determined Nguyen had inserted a USB drive into his work-provided 

laptop on August 12, 2022. (Id.) Berryhill states “it is unknown at this time what data might have been 

copied to or from this device.” (Id.) Berryhill further states that a review of the laptop’s data shows 

that Nguyen used his Gmail account to email his PSP manager Jason Edwards, but BAP could not 

recover the content of any such email. (Id.)  

According to Gately, soon after Nguyen’s termination, a number of BAP clients defected for 

PSP, including Luna Mexican Kitchen, Rambo Warehouse Teams, Inc., Deer Park Villa, Ranchtown 

Recycling Center, Doppio Zero and Dryco Construction, Inc. (Gately Decl., par. 6.) 

BAP requests the following relief on an interim basis: 

(1) An order preventing Defendants from contacting any of the businesses listed in the BAP 

Commercial Agreement-AB&I Foundry.pdf., the BAP Commercial Agreement-Master 

Builder’s Solutions.pdf, the BAP Commercial Agreement- Five Star Lumber.pdf, the 

Outside Lands 2022 Food Vendor Propane Orders (Responses).ods, the BAP Commercial 

Agreement-Opa! (Campbell)-signed.pdf and any customer listed in Plaintiff’s Salesforce 

database. 

(2) To place into an escrow account any monies paid to Defendant PSP from August 19, 2022 

onward from Luna Mexican Kitchen, Rambo Warehouse Teams, Inc. Deer Park Villa, 

Ranchtown Recycling Center, Doppio Zero, and Dryco Construction, Inc. 

(3) To suspend Nguyen from all sales-related activities on behalf of Defendant PSP or, at a 

minimum, from all contact with the businesses in paragraph 1, until this litigation is 

resolved. 

(4) To confirm that all copies and versions of the documents in paragraph 1 have been 

deleted and/or destroyed. 

(Notice, p. 2 [emphasis added].) 
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On September 30, 2022, BAP’s counsel sent a cease-and-desist letter to PSP claiming 

Nguyen had “stolen BAP’s proprietary database for the purposes of soliciting BAP customers. . . . “ 

(See Declaration of Rabindra David, par. 5.)  

On November 23, 2022, Judge Weil denied BAP’s ex parte application for a temporary 

restraining order, finding there was insufficient evidence to grant BAP’s requested relief. (Id., par. 13.) 

Judge Weil set an order to show cause why an injunction should not issue to be heard in Department 

21 on December 14, 2022.  

BAP bases its motion for preliminary injunction on its complaint for (1) misappropriation of 

trade secrets; (2) conversion; (3) breach of contract; (4) intentional interference with prospective 

economic relations; (5) unfair competition; and (6) declaratory relief. The second through fifth 

causes of action appear to be based on the same nucleus of facts as BAP’s misappropriation of trade 

secrets claim.  

Motion for Preliminary Injunction  

"The general purpose of a preliminary injunction is to preserve the status quo pending a 

determination on the merits of the action." (SB Liberty, LLC v. Isla Verde Ass'n, Inc. (2013) 217 Cal. 

App. 4th 272, 280.) "'In determining whether to issue a preliminary injunction, the trial court 

considers two related factors: (1) the likelihood that the plaintiff will prevail on the merits of its case 

at trial, and (2) the interim harm that the plaintiff is likely to sustain if the injunction is denied as 

compared to the harm that the defendant is likely to suffer if the court grants a preliminary 

injunction.'" (Take Me Home Rescue v. Luri (2012) 208 Cal.App.4th 1342, 1350.) The burden is on the 

moving party to show both probability of prevailing and interim harm. (O'Connell v. Superior Court 

(2006) 141 Cal.App.4th 1452, 1481.) 

A claim of misappropriation of trade secrets relies on the following elements: (1) possession 

by the plaintiff of a trade secret; (2) the defendant's misappropriation of the trade secret, meaning 

its wrongful acquisition, disclosure, or use; and (3) resulting or threatened injury to the plaintiff. 

(See Civil Code §§ 3426.1-3426.3.) A "trade secret" is defined as information, including a compilation, 

that: (1) derives independent economic value, actual or potential, from not being generally known to 

the public or to other persons who can obtain economic value from its disclosure or use; and (2) is the 

subject of efforts that are reasonable under the circumstances to maintain its secrecy. (Civil Code 

§ 3426.1(d).) 

 A court may enjoin actual or threatened misappropriation of a trade secret. (Civil Code 

§ 3426.2(a).) While California courts strive to protect trade secrets of companies from employees who 

misappropriate those secrets after they quit, California courts also recognize the rights of former 

employees to pursue gainful employment, even in competition with their former employers. "The law 

protects Californians and ensures 'that every citizen shall retain the right to pursue any lawful 

employment and enterprise of their choice.'... It protects “the important legal right of persons to 
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engage in businesses and occupations of their choosing.” (Edwards v. Arthur Andersen LLP (2008) 

44 Cal.4th 937, 946.) A former employee may use general knowledge, skill, and experience acquired 

in his or her former employment in competition with a former employer, but the former employee 

may not use trade secrets in doing so. (Readylink Healthcare v. Cotton (2005) 126 Cal. App. 4th 1006, 

1017.) 

BAP Has Not Shown a Likelihood of Success on the Merits 

The request for injunction is denied because BAP has not shown it is likely to succeed on the 

merits of its claims. BAP’s evidence does not establish misappropriation. The only evidence offered by 

BAP is the Berryhill Declaration which does not establish that Nguyen copied, otherwise took, or used 

or disclosed any BAP trade secret information.  

In contrast, Mr. Nguyen states in his declaration that he did not copy the files identified as 

having been “accessed” by Mr. Berryhill, or share the information with anyone. (11/22/22 Nguyen 

Decl. pars. 7-13; 12/2/22 Nguyen Decl., par. 10.) Mr. Nguyen’s PSP supervisor, Jason Edwards, states 

he did not discuss BAP’s confidential information with Mr. Nguyen. (Declaration of Jason Edwards, 

pars. 5-7.) BAP’s Mr. Berryhill states that Mr. Nguyen “accessed” the BAP Salesforce page before and 

after his termination, and based on these accesses, BAP seeks to prevent Defendants from contacting 

any customer identified in the Salesforce database. However, the evidence presented with the 

motion does not show that Mr. Nguyen used his work-issued devices or any other device to take BAP 

Salesforce database information. Defendants’ expert James Vaughn suggests that if Salesforce data 

had been downloaded or copied, there would be a trail. (11/30/22 Vaughn Decl., pars. 14-15; 

11/22/22 Vaughn Decl., pars. 9, 17.) Mr. Vaughn saw no supporting forensic findings in Mr. Berryhill’s 

declaration to suggest any data being copied, removed, or otherwise disseminated from Mr. Nguyen’s 

work laptop. (11/30/22 Vaughn Decl., par. 15.) Although Mr. Berryhill states that Mr. Nguyen inserted 

a thumb drive into his work laptop a week before he was terminated (and the same day he met 

Defendant PSP’s GM for lunch), he admits that BAP has no evidence that anything was ever copied to 

or from the thumb drive. Mr. Nguyen, on the other hand, states he has no specific recollection of 

using a USB drive on that date but that he did sometimes use USB storage for work. Mr. Nguyen 

specifically denies using confidential, proprietary or trade secret information of BAP’s for other than 

his work at BAP, or to understand his compensation. (11/22/22 Nguyen Decl., par. 8.) 

Defendants also provide evidence that some of the customers BAP claims have been 

misappropriated were PSP customers before Mr. Nguyen joined PSP. (See, e.g., Declaration of Kelli 

Collins, pars. 5-7.) More importantly, the customers BAP claims it lost to PSP after Nguyen’s 

termination are not the customers whose contracts are identified in Mr. Berryhill’s declaration as 

having been accessed by Nguyen on the date he was terminated. (The AB&I Foundry, Master Builders 

Solutions, Five Star Lumber.pdf and Opa! (Campbell) contracts.) Thus, there is apparently no 

connection between the contracts and lost customers.  

As an additional reason the motion is denied, “a party seeking to protect trade secrets must 
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describe the subject matter of the trade secret with sufficient particularity to separate it from matters 

of general knowledge in the trade or of special knowledge of those persons who are skilled in the 

trade, and to permit the defendant to ascertain at least the boundaries within which the secret lies.” 

(Whyte v. Schlage Lock Co. (2002) 101 Cal. App. 4th 1443, 1453.) BAP asserts misappropriation of trade 

secrets, including “service agreements, prices, delivery schedules.” (Gately Decl., par. 4.) The only 

documents described by Mr. Berryhill are customer contracts (11/22/22 Nguyen Decl., pars. 7-13), 

but BAP does not say what trade secret information is contained within them. Nor has the trade-

secret nature of service agreements, prices or delivery schedules been explained. 

Although PSP is clearly competing with BAP, the evidence of whether PSP is using trade 

secrets, even if there are trade secrets to be protected, does not demonstrate a likelihood that BAP 

will prevail on the merits of its claims. BAP argues that Mr. Nguyen started his employment with PSP 

before being terminated from BAP, and it argues that Nguyen’s declarations have been too carefully 

drafted. For their part, however, Defendants insist they are not using BAP’s trade secret information, 

and BAP cannot or has not shown otherwise. 

No Requirement to Balance the Harms  

Because the Court concluded above that BAP failed to demonstrate a likelihood of prevailing 

on the merits, the Court need not consider the balance of harms and whether the balance tips in BAP' 

favor. (Hunt v. Superior Court (1999) 21 Cal.4th 984, 999 [“trial court may not grant a preliminary 

injunction, regardless of the balance of the interim harm, unless there is some possibility that the 

plaintiff would ultimately prevail on the merits of the claim.”].) 

Order Without Prejudice 

This order is without prejudice to a renewed application for injunctive relief on a more 

developed factual record. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC21-02345 
CASE NAME:  BRUDIGAM  VS.  RONNOW 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT  
FILED BY:  ROSEMARIE BRUDIGAM 
*TENTATIVE RULING:* 
 
Re-set in Department 18 on 02/06/23 at 9:00AM. 
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4. 9:00 AM CASE NUMBER:  MSC22-00031 
CASE NAME:  HAGHIRI  VS.  NATIONSTAR MORTGAGE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY: NATIONSTAR MORTGAGE LLC 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Nationstar Mortgage LLC dba Mr. Cooper (“Nationstar”) and Defendant 

Deutsche Bank National Trust Company, as Trustee for HarborView Mortgage Loan Trust Mortgage 

Loan Pass-Through Certificates, Series 2006-9 (“Deutsche Bank”) (collectively, “Defendants”)’s motion 

for judgment on the pleadings (“MJOP”). The MJOP relates to Plaintiff Vahid Haghiri (“Plaintiff” or 

“Haghiri”)’s Complaint for (1) Breach of Covenant of Good Faith and Fair Dealing; (2) Promissory 

Estoppel; (3) Negligent Misrepresentation; (4) Wrongful Foreclosure; (5) Cancellation of Instruments; 

and (6) Declaratory Relief. 

As a threshold issue, the Court declines to disregard Plaintiff’s late-filed opposition. Defendants were 

able to file and serve a reply in support of their MJOP and were not otherwise prejudiced. 

For the following reasons, the MJOP is granted, with leave to amend. 

Request for Judicial Notice 

Defendants’ unopposed Request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) The Court 
notes that certified copies of recorded documents are self-authenticating. (Evid. Code §§ 1530, 1600; 
see also Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65, disapproved on 
another point by Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919.)  

Legal Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 

applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) As a 

consequence, it may be granted if, from the pleadings, together with matters that may be judicially 

noticed, it appears that a party is entitled to judgment as a matter of law. (Code Civ. Proc. § 438(d); 

Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & Brown, Civ. Pro. Before Trial 

(The Rutter Group 2010) p. 7:292.) As such, a motion for judgment on the pleadings involves the same 

type of procedures that apply to a general demurrer. (Richardson-Tunnell v. School Ins. Program for 

Employees (2007) 157 Cal.App.4th 1056, 1061; Burnett, supra, 123 Cal.App.4th at p. 1064.) In 

considering a motion for judgment on the pleadings, courts consider whether the factual allegations, 

assumed true, are sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 

Cal.App.4th 446, 452-453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie 

as to only part of a cause of action. (Id. at p. 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. Before 

Trial (The Rutter Group 2008) p. 7:295.) 
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Analysis 

Indispensable Party 

As a threshold issue, Defendants argue that the Complaint fails for failure to join an indispensable or 
necessary party. While the Deed of Trust reflects two borrowers on the loan securing the Property 
(Vahid Haghiri and Soussan Haghiri) (see Complaint Ex. B), only Vahid Haghiri has appeared as 
Plaintiff. 

If Plaintiff were able to obtain his requested relief, Soussan Haghiri’s rights and obligations, on a loan 
secured by the Property, would necessarily be affected. Defendants could be subjected to “double, 
multiple or otherwise inconsistent obligations.” (Edwards v. Fed. Home Loan Mortg. Corp. (N.D. Cal. 
Nov. 13, 2012) No. C 12-04868, 2012 U.S. Dist. LEXIS 162179 at *10 (“Edwards”).) Soussan Haghiri is a 
“necessary” party in this action. (Cal. Code Civ. Proc. § 430.10(d); see also Edwards at *10 [finding 
husband of Plaintiff a “required” party because “Defendants have a substantial risk of incurring 
double, multiple, or otherwise inconsistent obligations by reason of Plaintiff's and [her husband's] 
mutual interests relating to the Property.”].) Although Edwards is a federal case, its reasoning is 
persuasive and the context in which it was decided is similar to the instant dispute. 

Furthermore, even if the Complaint did not fail for failure to join an indispensable party, Plaintiff has 
failed to allege facts sufficient to state causes of action for (1) Breach of Covenant of Good Faith and 
Fair Dealing; (2) Promissory Estoppel; (3) Negligent Misrepresentation; (4) Wrongful Foreclosure; 
(5) Cancellation of Instruments; and (6) Declaratory Relief. 

(1) Breach of Covenant of Good Faith and Fair Dealing 

As a general rule, a financial institution owes no duty of care to a borrower when the institution's 
involvement in the loan transaction does not exceed the scope of its conventional role as a mere 
lender of money. (Das v. Bank of America, N.A. (2010) 186 Cal. App. 4th 727.) Furthermore, the 
prerequisite for any action for breach of the implied covenant of good faith and fair dealing is the 
existence of a contractual relationship between the parties, since the covenant is an implied term in 
the contract. (Smith v. City and County of San Francisco (1990) 225 Cal. App. 3d 38, 49. Here, Plaintiff 
has not alleged that Defendants breached the actual terms of the Note and Deed of Trust. Instead, 
the Complaint alleges that Defendants breached the implied covenant by failing to disclose the 
potential effect of Plaintiff’s 2018 Loan Modification on any future forbearance plans, modifications, 
or hardship-related options regarding his Loan. (See Complaint at ¶ 36(a).) This is insufficient to state 
a claim for breach of the covenant of good faith and fair dealing. 

Plaintiff has failed to allege facts sufficient to state a cause of action for breach of the covenant of 
good faith and fair dealing. The MJOP to this cause of action is granted, with leave to amend. 

(2) Promissory Estoppel 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its terms; 

(2) reliance by the party to whom the promise is made; (3) [the] reliance must be both reasonable 

and foreseeable; and (4) the party asserting the estoppel must be injured by his reliance.” Jones v. 

Wachovia Bank (2014) 230 Cal.App.4th 935, 945. 
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Plaintiff alleges that “[o]n or around September 1, 2019, Defendants informed Plaintiff via telephone 

that Plaintiff could receive a three-month hardship deferral and gave no indication this would impact 

any future options related to the Loan[.]” FAC at ¶ 44(a). At best this appears to be a conditional 

“promise” that is neither clear nor unambiguous in its terms. This alleged promise is fatally uncertain 

because it contains no essential terms. The FAC does not allege that Defendants provided any 

essential terms such as schedules for return of possession or rights and remedies of the parties in 

case of default. The alleged promise is insufficiently clear and unambiguous to support a promissory 

estoppel claim. (See Laks v. Coast Fed. Sav. & Loan Assn. (1976) 60 Cal.App.3d 885, 891.) 

Plaintiff has not pled sufficient facts to state a cause of action for promissory estoppel. The MJOP to 

this cause of action is granted, with leave to amend. 

(3) Negligent Misrepresentation 

“The elements of negligent misrepresentation are (1) a misrepresentation of a past or existing 
material fact, (2) made without reasonable ground for believing it to be true, (3) made with the intent 
to induce another's reliance on the fact misrepresented, (4) justifiable reliance on the 
misrepresentation, and (5) resulting damage.” (Ragland v. U.S. Bank National Assn. (2012) 209 
Cal.App.4th 182, 196.) 

“Causes of action for intentional and negligent misrepresentation sound in fraud and, therefore, each 
element must be pleaded with specificity. ‘The specificity requirement means a plaintiff must allege 
facts showing how, when, where, to whom, and by what means the representations were made, and, 
in the case of a corporate defendant, the plaintiff must allege the names of the persons who made 
the representations, their authority to speak on behalf of the corporation, to whom they spoke, what 
they said or wrote, and when the representation was made.’” (Daniels v. Select Portfolio Servicing, 
Inc. (2016) 246 Cal.App.4th 1150, 1166-67 [internal citations omitted].) 

Plaintiff alleges that “[i]n or around November 2018, Defendants failed to disclose the potential 
impact of Plaintiff’s 2018 Loan Modification on any future forbearance plans, modifications, or other 
hardship-related options regarding his Loan.” Plaintiff’s allegations lack the requisite specificity; there 
is no allegation with respect to who from which Defendant made the representation or by what 
means (oral or written). 

Plaintiff has failed to allege facts sufficient to state a cause of action for negligent misrepresentation. 
The MJOP to this cause of action is granted, with leave to amend. 

(4) Wrongful Foreclosure 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee caused 
an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of sale in a 
mortgage or deed of trust; (2) the party attacking the sale (usually but not always the trustor or 
mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor challenges the 
sale, the trustor or mortgagor tendered the amount of the secured indebtedness or was excused from 
tendering.’ [Citation.]” (Miles v. Deutsche Bank National Trust Co. (2015) 236 Cal.App.4th 394, 408, 
quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) 
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Plaintiff’s wrongful foreclosure theory is wholly unclear. He alleges “Defendants intend to cause a 
wrongful sale of the Property based on the NOD following multiple material omissions, 
misrepresentations, and failed promises concerning hardship options and modification options for 
Plaintiff’s Loan.” (Complaint at ¶ 58.) The basis on which the sale is wrongful is unclear as Plaintiff 
does not appear to challenge the underlying debt; rather, his allegations are directed at the loan 
modification process. He does not allege that the Notice of Default, Notice of Trustee’s Sale, nor 
Trustee’s Deed Upon Sale are void (though he does request their cancellation, as discussed further, 
below). 

Furthermore, with respect to the allegations regarding MERS (Complaint at ¶ 61), the beneficiary of 
record for the DOT, MERS’ authority to assign a deed of trust is well established. (See Siliga v. 
Mortgage Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 83 (“Siliga”), disapproved 
on other grounds by Yvanova v. New Century Mortg. Corp. (2016) 62 Cal.4th 919, 939 n. 13 
(“Yvanova”).)  

Plaintiff has failed to allege facts sufficient to state a cause of action for wrongful foreclosure. 
The MJOP to this cause of action is granted, with leave to amend. 

(5) Cancellation of Instruments 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is void or 
voidable, may, upon his application, be so adjudged, and ordered to be delivered up or canceled.” 
Thus, to plead a right to cancellation under this section, a plaintiff must allege the instrument is “void 
or voidable” and would cause “serious injury” if not canceled. (Saterbak v. JPMorgan Chase Bank, N.A. 
(2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”).) Further, a plaintiff must allege specific facts, “not 
mere conclusions, showing the apparent validity of the instrument designated, and point out the 
reason for asserting that it is actually invalid.” (Ephraim v. Metropolitan Trust Co. (1946) 28 Cal.2d 
824, 833-834; accord, Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 [“[t]o state a cause of action to 
remove a cloud [under Civil Code section 3412], instead of pleading in general terms that the 
defendant claims an adverse interest, the plaintiff must allege, inter alia, facts showing actual 
invalidity of the apparently valid instrument or piece of evidence”], disapproved on other grounds, 
Droeger v. Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 35-36.) 

Plaintiff alleges that “because Defendant Deuche [sic] has no recorded interest in Plaintiff’s Home 
and, in fact, MER[S] remains the sole beneficiary of record of the DOT, Defendant Deuche [sic] has no 
legal authority to conduct foreclosure activity on Plaintiff’s Property nor to direct Defendant 
Nationstar to evaluate Plaintiff for loss mitigation options or direct such foreclosure activity on their 
behalf.” (Complaint at ¶ 66.) However, as noted above, MERS’ authority to assign a deed of trust is 
well established. (Siliga, 219 Cal.App.4th at p.83.) According to judicially noticeable recorded 
documents, MERS assigned the Deed of Trust to Deutsche Bank on September 14, 2021 and it was 
recorded on September 20, 2021. (RJN, Ex. A.) As a consequence, Plaintiff has failed to allege facts 
sufficient to state a cause of action for cancellation of instruments. The MJOP to this cause of action is 
granted, with leave to amend. 
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(6) Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who desires 
a declaration of his or her rights or duties with respect to another, or in respect to, in, over or upon 
property . . . in cases of actual controversy relating to the legal rights and duties of the respective 
parties . . . .” (Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. (1944) 23 Cal.2d 719, 728 
[“[a] complaint for declaratory relief is legally sufficient if it sets forth facts showing the existence of 
an actual controversy relating to the legal rights and duties of the respective parties under a written 
instrument and requests that these rights and duties be adjudged by the court”]; Graham v. Bank of 
America, N.A. (2014) 226 Cal.App.4th 594, 615.) 

Plaintiff’s cause of action for declaratory relief is derivative of his other claims. The MJOP to this cause 
of action is granted, with leave to amend. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  C22-02202 
CASE NAME:  RICARDO ROSALES, JR.  VS.  JPMORGAN CHASE BANK, N.A. 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION  
FILED BY:  PLAINTIFF 
*TENTATIVE RULING:* 
 
 Plaintiff’s unopposed motion for a preliminary injunction is granted.  Plaintiff has shown the 

threat of irreparable injury, in the form of the loss of a unique parcel of real property.  Further, after 

carefully reviewing plaintiff’s evidence, and considering both the likelihood that plaintiff will prevail 

on the merits and the relative interim harm to both sides, the Court finds that a preliminary injunction 

is an appropriate remedy. 

 This relief is conditioned on plaintiff posting an undertaking in the sum of $1,000, on or 
before December 29, 2022.  (See, Oiye v. Fox (2012) 211 Cal.App.4th 1036, 1062 [no error in setting 
undertaking at $ 1,000 where “[d]efendant made no evidentiary showing of his likely damages in the 
event the preliminary injunction is later determined to have been wrongfully issued”].) 

 
 

  

    

6. 9:00 AM CASE NUMBER:  C22-02202 
CASE NAME:  RICARDO ROSALES, JR.  VS.  JPMORGAN CHASE BANK, N.A. 
HEARING ON MOTION RE TR 
FILED BY:  PLAINTIFF  
*TENTATIVE RULING:* 
 
Vacated: duplicate calendar entry. 
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7. 9:00 AM CASE NUMBER:  MSC21-01635 
CASE NAME:  SCRAMSTAD  VS.  LIBICKI 
HEARING ON MOTION TO CONTINUE MANDATORY ISSUE CONFERENCE AND TRIAL  
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
Mr. Johnson’s motion to continue the issue conference and trial date is granted. 
 
Mr. Johnson is unrepresented and has been since September 28, 2022. He promptly filed the motion 
to continue on October 21, 2022, requesting additional time to seek representation. The court agrees 
with Mr. Libicki that Mr. Johnson should have been looking for new counsel when his August dispute 
with his prior attorney became manifest. Nonetheless, the court is aware that finding representation 
is not always easy. The court is also aware that Mr. Johnson is entitled to have his case heard. 
Balancing these factors, the court finds good cause to continue the trial to March 6, 2022 and the 
issue conference to February 24, 2022. Discovery and any other deadlines will run from the new trial 
date. See CCP § 599. 

 
 

  


